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ARGUMENT 


The Government's brief is a monument of obfuscation 
and deliberate evasion, reminiscent of its conduct of 
appellant's trial. Instead of facts, it hurls epithets, 
e.g. that appellant's allegations are "fanciful imagination 
and outrageous innuendo” (Gov. Br. 9) and that he "flagrant- 
ly distorted the content of the Armone record" (Gov. Br. 12). 
For the Court's edification, appellant includes as an 


appendix herein exemplary sections of the record from 


Armone, Kahn, and Guante, and suggests that there has been 

not the slightest distortion. 
1. Tape recordings and Hedge's 

The Government cdmits, as it must, that the tape re- 
cordings of Hedges and Kahn, the relevant part of Hedges’ 
affidavit relating to Kahn and appellant, and the fact of 
Hedges' acting as an agent provocateur were not disclosed 
to appellant at his trial. Instead, it relies on the fact 


that, after being ordered not to disciose these matters 


to appellant, his counsel said he had no desire to use the 


material for impeachment anyway. (Gov. Br. 13). 
Appellant's contention that he had a constitutional 
right to this evidence, and to consult counsel upon it, 
Geders v, United States, 425 U.S. 80 (1976), is dismissed 
as harmless error, the Government claiming that the evi- 
dence could not have helped appellant (Gov. Br. 15). As 
pointed out by appellant, however (Bx. 11) such evidence 
would have shown Hedges to be a conniving schemer, a con- 
summate liar, and completely under the control of the Govern- 
ment. It might have been a tactical error to use the evi- 
dence, but appellant was entitled to consider the matter, 
and consult counsel upon it and even to demand that it be 
used. It was a judgment which appellant was entitled to 
make. The Government's claim that the evidence, if used, 
would not have had a significant effect on the trial (Br. 
is not only speculative, it is irrelevant. The constitu- 
tional rights of appellant were violated and, as in Geders, 


no effect whatever on the outcome of the trial need be shown. 


If the Government's argument were meritorious, appellant 


could have been tried without counsel, without indictment 
and without a jury, and his inability to prove his innocence 
would be a bar to § 2255 relief. The Constitution is not 
that far gone, 

The court not only forbade counsel from disclosing 
the evidence to appellant, the Government -- in the form 
of agent Dugan -- lied about the matter. Dugan falsely 
swore he was the "only agent" who “interviewed Mr. Hedges" 
(A. 4, par. 7, Tr. 414) and that he “never made a recording” 
of Hedges speaking about the subject matter of the case, 
(A, -16). Hedges compounded the cover-up by swearing that 
the reasons for Dugan's frequent visits was to bring Hedges' 
wife, whereas the truth was that Dugan was supervising 
Hedges' entrapment of Kahn (A. 5, par. 10). The Govern- 
ment seems to argue that these lies were permissible be- 
cause the court and counsel knew they were lies (Gov. Br. 
8 (n)). But no authority is or can be cited that Govern- 
ment perjury is permissible if defense counsel knows it is 
perjury but has been forbidden by the court from correcting 


it or telling the defendant about it -- which is this case, 


2. Perjury concerning the sentence reduction 


The Government virtually ignores the evidence on this 


vital issue. Both Hedges and agent Dugan incontrovertibly 


perjured themselves, with full Government knowledge. Hedges 
swore "I was offered nothing, promised nothing, and I asked 


for nothing" (A. 7, par. 17, TR 1070, S.A. 11*) He denied 


* "S.A." refers to the Supplemental Appendix herein, 


knowledge that the Government had not opposed his sentence 

reduction. He swore that, on his own, he told his attorney 

to apply for the reduction. (TR 1074). This testimony was 

given again and aga by Hedges, as the pages of the tran- 

script reproduced in the instant appendix attest (S.A. 1-13b). 
The defense repeatedly demanded that the Government 

disclose its role in the sentence reduction, relying on 

Brady v, Maryland, 373 U.S. 83 (1963). The Government, 

with agent Dugan present, declined to respond (S.A. 14-27). 


Hedged repeated testimony on this point was perjurious, 


as the Government has not denied and cannot deny. 


As disclosed in the subsequent Kahn trial by Judge McLean 
Judge Timbers reported that he had met with Agent Dugan, 
who said the Government would have no objection to a reduc- 
tion of Hedges' sentence, and Judge Timbers advised Dugan 
to tell Hedges or his attorney to file a motion (A, 8, 24, 
S.A. 32-35). 

Either Judge McLean lied, Judge Timbers lied, or 
Hedges lied. Appellant claims it was Hedges. Contrary to 
Hedges' sworn testimony, the idea of a sentence reduction 
did not originate with him; the motion was not filed simply 
because he told his attorney to file it. The motion was 
filed because the Government agreed to a reduction and 
advised Hedges to have his attorney file the motion. Thus, 
not only was Hedges’ claim that the motion originated with 
him a lie, he clearly knew, contrary to his sworn testimony, 
that the Government had consented to the reduction. 


Hedges’ testimony that he had no conversation with 


anyone in the Government about a sentence reduction (A. 7, 
par. 17, S.A. 11) was also perjurious. The only part of 
the story that is true is Hedges told his attorney to file 
the motion. (S.A. 13 a). 2>dges did so because agent 
Dugan had done what Judge Timbers told him to do: advise 
Hedges to tell his attorney to file the motion. 

Not only was Hedges' testimony perjurious, and known 
to be such by agent Dugan, Dugan himself lied on the stand 
when he swore he had not advised Hedges to seek a reduction 
(A. 7, par. 20, TR 3333-4). 

The foregoing perjury would have been disclosed had 
the Government honestly responded to defense demands for 
disclosure of communications between Judge Timbers and the 
Government concerning Hedges’ sentence reduction (A. 7, par. 
19, S.4. 34). 

Against these incontrovertible facts, the court below 
discussed appellant's claims with the totally irrelevant 
observation that "Judge Timbers...initiated it." (A. 


The Government takes the same evasive position (Gov. 9). 
Appellant, cf course, did allege that Dugan was the archi- 
tect of the sentence reduction, but that had nothing to do 
with the perjury. It exists, and was violative of Due 
Process regardless of who originated the sentence reduction. 

Even if the foregoing evidence from Judge Timbers were 
not offered in support of the motion, the testimony of 


James Godwin in United States v. Guante would alone require 


a hearing. Godwin testified that Hedges told him that the 


** Appellant trusts that the failure of Judge McLean or 


Judge Timbers to swear under oath is not a barrier to 


reliance upon their statements. 


Government promised him a sentence reduction from 15 to 
years; a car, money and freedom if he would testify in 
appellant's trial (S.A. 37-39). The Government asserts, 
however, that Godwin's testimony was “suspect” and 
corroborated" (Gov. | 10). It is hard 

more “suspect” 

perjurer, nor how it is any less 

event, it was given under oath, subject to 

tion by the Government, and is admissible to prove Hedges’ 
perjury. It alcene would have required a hearing. cf 

v, United States, 487 F. 2d 307 (2d Cir. 1973). 

Nor does the Government deny the 
$3,000 in cash from the Government, a fact proven in 
Guante (S.A. 37). 

Finally, the Government has the temerity to argue that 
even if Hedges (and Dugan) perjured themselves, with Govern- 
ment knowledge, about the sentence reduction, it could not 
have effected the conviction, since Hedges admitted to 
prior perjury (Gov. Br. 11) What the Government overlooks 
is that Hedges paraded himself before the jury as a reformed 


man, a remorseful, patriotic citizen who regretted his past 


crimes and wished to atone for them. And it was Hedges’ 


testimony alone, uncorroborated, which convicted appellant. 
Moreover, knowing use of perjured evidence concerning 
consideration for testifying requires a new trial whether or 
not it was harmful, since such Goverrment misconduct is 
offensive to Due Process. Napue v. Illinois, 360 U.S. 264 


(1959); Giglio v. United States, bos U.S. 150 (1972). 


3. Suppression of Government assistance 

The Government did not deny below that while Hedges 
was being prepared ‘to testify against appellant, agent 
Dugan was visiting him weekly, recruiting him as agent 
provocateur against Kahn and appellant, providing him 
housing, helping him get a sentence reduction, nor that 
at some point the Government paid Hedges $3,000. Nor 
did the Government suggest below that any of these matters 
were disclosed to appellant. Its principal claim there 
and here is that such information “would have been of 
minimal value to the defense" (Gev, Br. 15). This is 
speculative to the point of absurdity, considering 
that the only evidence against appellant was from a pro- 
fessional criminal, confessed perjurer who paraded him- 
self as a reformed citizen who was "offered nothing. 
promised nothing...asked for nothing" (S.A. 11) and 
"expected to get nothing” (TR 972). 


4, Hedges’ undisclosed involvement in a killing 

The Government does not deny that at the time of 
appellant's trial, there were undisclosed gun charges 
pending against Hedges arising out of a gun battle in 
which Hedges shot another man. Instead, it asserts 
that appellant's claim that the Government was aware of 
these facts is “utterly without support in Pacelli's 
motion and the record below" (Gov. Br. 14). Yet as 
appears in United States v. Kahn, and United States 


v. Guante, Hedges, who got in the gunfight in December, 


1962, while confined in the prison ward of King's County 


Hospital recovering from his own gunshot wounds, was 
visited frequently by Dugan (Kahn, TR 195, S.A. 28-31). 
In fact, Hedges had been ccoperating with Dugan since 
July, 1962, and was living in an apartment previded by 
Dugan (S.A. 40-41). The suggestion that the Government 

was unaware of the gun charges (S.A. 13) or the gun 


battle is utterly ludicrous. 


5. Judge Bonsal's Findings 

The Government claims that although Judge Bonsal 
failed to mention at least half of appellant's allega- 
tions he nonetheless "gave complete consideration" to 
them (Gov. Br. 16) and that his "decision" is entitled 
to great deference because he had "intimate familiarity" 
with the record (Gov. Br. 17). Yet Judge Bonsal's opinion 
supports neither assertion. On the contrary, it appears 
to be a boilerplate reliance on the Government's opposing 
"affidavit". As to the latter, it should suffice to note 
that it does not deny most of appellant's claims and 
consists essentially of legal argument. (See A.33-34). 
Jts quality, reliability,and honesty is furthersuggested 
by the fact that the Assistant who filed it swore that 
the Kahn transcript "is unavailable" (A. 20), yet later 
swore that the previous opposing affidavit had been "based 
upon a thorough and exhaustive review of the entire 
record in...United States v. Frances Kahn, 65 CR 999, 
including four trial transcripts, exhibits and discovery 
material” (A. 30). 


Here, as in Taylor v. United States, 487 F 2a. 307 


(24 Cir. 1973). the Government's position is "disingenuas.”" 


Here, as in Taylor, the Government has led the court below 
into serious error. 

Appellant's petition was filed on July au, 1975, 2% 
took the court almost fourteen months to decide that the 
petition was without merit on its face. Now, almost two 
years have elapsed since the petition was filed. 

There is no evidence that Judge Bonsal understood 
appellant's.motion, much less that he gave it careful or 
complete consideration. "The result of what happened here 


is that this Court has been burdened with an appeal that 


should never have had to be taken and, more important, that 


fappellant/has been denied an. evidentiary hearing he should 


have had falmost two years/ ago." Taylor v. United States, 


supra, 


CONCLUSION 
The judgment below should be reversed, with directions 


to hold a prompt evidentiary hearing before a different judg>. 


5 + + ~ 
or 5 States, supra 


Vincent Pacelli, pro se 
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MOTION TO SUPFRESS 
77 Coat Ge Rare | H a - ns 
A Yes. 


Q Could you describe where these offices 
are in the jail? 

A Well, they are right by the switchboard 
aS you come in the second door of the jail. 

Q Now, Mr. Hedges, did there come a time 
when some electronic devices were placed into these 
rooms? 


MR. ROGGE: If your Honor please, if he 


THE COURT: I assume that is what you 


That you saw. 


THE COURT: Did you see them? 


THE WITNESS: Yes, sir. 

Q And do you recall when for the first time 
electronic devices were placed in either one of these 
rooms? 

A In the beginning of September Tom Dugan and 
another agent by the name of Durham came up with the 
recording equipment and installed the recording 
equipment on my person and on the desk, I believe, 
underneath the desk. 


Hedi .5, you said tits was at the 


Cg 


MOWICN TO SUPPRESS 
“EOF GOVEHNMENT.Hedses-direct 


beginning of September. Was that prior to or 
subsequent to the affidavit that you signed? 
A That was after the affidavit that I signed. 
Q I show you this affidavit and ask you what 
date did you sign this affidavit? 
A It's on the 20th of September, 1963. 
Q Do you still think it wa the beginning 
of September when they came up with this equipment? 


A Excuse me. The beginning of October it 


Q Could you describe the equipment as best 
you recall it? 

A Yes. One receiver -- I guess it is a 
receiver. I don't know actually what it is. Where 
the voice goes through in place of tape, was about 
as big as, well, it was actually about that big and 
about that high. It looked like a small pack of 
cigarettes. 

Q About two inches by four inches? 

A Approximately, yes. 

Where was that placed? 
Where was that placed? 
Yes. 


On me. 


VET) Tree. ~ omen oa oe et 
game phe ne 4! ainda 


MOTION TO SUPPRESS 
FOR GOVERNMENT #edees-direct 


Q Where on you? 


Pee 


A It was placed on my groin. 
How did you attach it? 
With adhesive tape. 
Q And the other receiver you spoke about? 


A That was placed under the desk and I can't 


een BLA ag ae 5 eae 


give a good description of that because I don't 


male 


rae 


remember actually. 


Q Could you tell us about how big it was? 

A Well, at the moment, I can't, because I 
don't know because Mr. Durham was installing that 
and I didn't get an Opportunity to see that much 


ar 2. 


Q Was the same equipment used the following 
year in 1964? 

A As far as I was concerned with the box, the 
little box that I had on my person, yes, that equipment 
was used, 

THE COURT: In what room was the desk on 
which this device was placed? 
THE WITNESS: It was in the sheriff's 


office in the Westchester County Jail. Excuse me. 


Your Honor, it was on my peiSun, so if we were in the 


Sheriff's office at Wectch@s. County Jail a. 


MOTION TO CSUPFRESS 


ph ae Hedges-direct 
“FOR GOVERNMENT- 
THE COURT: You told me &@ device was 


Placed on a desk. 


THE WITNESS: Oh, that was in the sheriff's 


Where, on or under the desk, was it placed? 
I believe it was under a drawer, if I am 
not mistaken. It was under the desk somewhere, 
Q Do you know if this device that was under 
the desk was employed again in 1964? 
A I don't ase, No. 
MR. JACOBS: I have no further questions. 
CROSS-EXAMINATION BY MR. ROGGE: 


Q Mr, Witness, there is a gun charge pend- 


ing against you now, isn't there? 


A That's right, 

MR. JACOBS: Objection, your Honor. I 
don't see what relevancy that has to this proceed- 
ing. 

THE COURT: Overruled, 

Q And you consulted Miss Kahn about that 
charge, didn't you? 

A No, I didn't consult Miss Kahn on that 
charge at all. We Spoxe of {t but itl was not a 


consultation, Counsel. 
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UNITED STATES OF AMERICA LH] 4440 
VB 

FRAKCES KAEN, VINCENT PACELLI 

and ISRAEL SCEAWARTZBERG 


New York, Merch 7, 1966 
10. a.m. 


(Trial resumed.) te 


ae 

(In the robing room ) 

THE COURT: Gentlemen, I wanted to tell 
you that last Saturday evening, I think it was Merch 
5th, I telephoned Juige Timbers at his home in Darien 
where he was for the weekend and discussed with hin 
the subpoena which Mr. Schawartzberg had served upon 
him. 

Judge Timbers told me that he is in 
Syracuse where he is sitting by assignment of the 
Chief Judge of the circuit, that he is trying the case 
of U.S. against Gorea, which is a criminel case, income 
tex evasion, that the case is supposed to last three 
or four weeks, that he began it last week, and in order 
to expedite matvers as much as possible least week he 
set to 6 p.m. and on one dey 7.30 p.m. 

There are many witnesses and this apparent- 


ly is considered by the Government up there in Syracuse 


to be a very importent criminal case. He said it would 


5d ep alc GR a SA eS Las it NRE RE te wk dtr 2 cI aE a SO AOR 
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Jwy2 
seriously disrupt the business of his court if he hed 
to take a dey off, at least e day would be required 

to journey down here to testify. 

He said he would do so if I esked hin tc, 
but he felt very strongly thet it would be disruptive 
to the due hendling of that cese in Syracuse. 

I then asked him whet he would testify to 
if he came and I explained to him that I hed under- 
stood from Mr. Schawartzberg that Kr .Schawertzberg 
wished to inquire into, in substance, the circumstances 
surrounding the reduction of Hedges' bail and subsequent 
reduction of Hedges! sentence. 

Judge Timbers had the following to say: 

He said in the first place, he didn't hcve 
any documents of the nature referred to in the subpoena 
which I take it called for the production of diaries 
and records and so forth. He has no diaries, he has 
no records other then the regular court records on 
file in Connecticut. 

He said that he had no recollection of 
the circumstences with respect to the reduction of 
bail in 1962. He said that with respect to the 
reduction of sentence in 1953, he had a clear 


recoliection. He seid that this came about on his 
ANS! . 


COLLCQUY ' 

juy3 R; 1412 
initictive. He seid thet after the conviction of 
Hedges wes affirmed end the conviction of the others 
was reversed, it seemed to him thet in fairness sore 
reduction should be made in Hedges' sentence since 
Hedges wes at that point the only one who had been 
convicted and who rid a sentence facing him. 

He said he spoke to the then United 
States Attorney in Connecticut, @ Mr. Markel, who 
wes not, apparently, the United States Attorney who 
hed tried the Hedges case and xho hed no personal 
knowledge of the situation, and asked Mr. Markel 
to find out whether the Government rould have any 
objection to @& reduction of Hedges’ sentence. 

As a result of thet inquiry, Mr. Markel 
brought Mr. Dugan 4n to see Judge Timbers. Judge 
Timbers said that he asked Mr. Dugan whether the 
Government would have any objection to 4 reduction of 
Hedges' sentence and Mr. Dugen said it would not. 

Mr. Dugan, eccording to Judge Timbers, 
didn't make this request. ‘The 4{nitiative came from 
Judge Timbers himself. 

Judge Timbers said that he advised Mr. 
Dugan that he thought a formal motion should be meade 


by Hedges for this relief end it is his best 


ANSH2. 
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recollection that he asked Mr. Dugen to communicate 


with Hedges' attorney to that effect, or with Hedges 
himself. 

Thereafter, Miss Kahn made the motion, as 
we “all know, and Judge Timbers reduced the sentence. 

I think thet covers what Judge Timbers 
told me. He also said that when the motion was made, 
no opposition papers were filed. There was no argument 
or hearing on the i. tion. His ection in granting it 
was, according to his recollection, merely by an 
endorsement on the papers without any opinion. 

I told Judge Timbers, and I will state here, 
that in view of these facts, it does not seem to ne 
that anything Judge Timbers could testify to in this 
matter would be of any assistence whetever to Mr. 
Schawartzberg end under those circumstances I will 
not interrupt the due administration of judicial 
business in the Northern District of New York by 


requiring Judge Timbers to come here. I therefore 


quash the subpoena for that reason. A 


I am not ruling on the question of privilege 
or on the relevance of any testimony that Mr. 
Schawartzberg may seek to elicit from Mr.Dugan. He 


is free to call Mr. Dugen, if he wishes. Aerts: 
*Has0 28 
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lhr Godwin-direct 


No, but I was promised money. 

How much were you promised? 
$5,000, 

When were you promised the $5,000? 
Before the last trial. 

Q From a narcotics agent? 

A Weil, it wasn't a promise. Tney 
just don't make promises. They say "We 
can't use the word oromise, but don't 
worry about it. You will get the 5,000.” 

Just like they told me, “Don't 
worry about it, you will get out of 


prison,” and they kept their word. I got 


out of prison. 


MR. LEISURE: Objection. 
THE COURT: Sum up later. Put 
your questions now. 
Q Did you receive any money from the 
government? 
A Yes, I did. 
Q How much money? 
A $1500. 
Q. Do you know of your own knowledge 


whether Hedges received any money? 


SOUTHERN DISTRICT COURT REPOATERS 
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Gocwin-direct 


Yes, I do. 
Q How much money did he receive? 
A 3,000. 


Q Do you know whether Hedges made any 


demand for money? 


A No, he didn't want no money. 

Q With respect to Hedges’ sentence, 
do you know whether he ever made a demand that 
it be reduced or that the government 
agents help him in any way? 

A They told him they would, they 
would get his sentence reduced from 15 years 
to five years. 

Q Did you hear him say that? 

A Ne. Charlie told ne, my cousin 
told me. They did it. | I mean, it was cut, 
g0 why shouldn't I believe it? 

Q Did he tell you that he asked them to 
do it? 

A They told him they would do it. 

Q Did he tell you that they asked -- 
that he asked them to do it? 

A I doa't remember that. 


Q Did any of the narcotics agents 


SOUTHERN GISTRISS COURT NaPORIERS 
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lhr Godwin-~direct 


promise you that they would go before your 
board and get you out if you testified? 

A Yes, they did, 

Q Is that “ne reason you testifiad? 

A Well, like I said, they didn't 
promise. They said "Don't worry about it, 
it will be done." 

They did it and I got out. 

Q Did you feel that this was a promise 
when they were telling you? 


A Well, I mean, what's a promise? 


MR. LEISURE: Objection, your 


THE COURT: Sustained. 


Q Do you know whether they told 


Hedges anything along those lings about 


sentence? 

A Well, when ithe case started and when 
Chatiie was in New Haven, Connecticut, in tae 
county jail up there, the agents did come 
and tell him that thay would get him out, 
they would giva him money, they would cive him a 
car, they -culd giva him anything that ha 


pwanted if he would tsastify in the case. 
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Romano before? 
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n- direct 


THE COURT: Dié this incident, the 
ineidert which you just @escribed when he was shot, 
take place after he had started to cooperate with 
the government? 

THE “WITNESS: Yes, while he was 
cooperating. Everybody know that he ws coopera ting 
ba2cause -- 

L& ROSSA: Objection. 
FREEDMAN: Objection. 
AENRARN: Or: tection. 
, ROSSA: Yow can & statement like that 
qo int> the : 

THE CCURT: Cvarruled. I want to get 
the story. I an res worvyind about technical 
events now. Go or 

‘In August of 1962 he mace 
DSeil, 325,00C, end he 139 vrel2sased on bail 
vending his appeal. te had been in prison serving 
his geczeree prior to chat tine. 


AR. wa ROSS I can’t heas the 


& wit: Ss: He had been in 


prizan prioz to cher cime serving his sencence. 


mugusce of ‘b< he was rciezsed on bail. I get him 


armen Bx 


lhbr 


aa #partment wy con 32nd Street -- 

THE COURT: Before his sentence was 
over, XI tuke it, he was released on bail? 

THE WITNESS: Yee, pending apoveal, 
rom August of 196% tc December when he was shot 
r was conferzing with him at the apartment and in 
other areas ubout chis case. Prior to that time, 
prior to Augus::, wnile he was up in Westcho2‘:er 
County jail, ~ wes soaferring with hin, 

When he had boen sent to Westchester 
County jeil -- I am sorry, your Honor. The 
Wettchaitor County jeil came after tne showt>.ug. 


Vacy weve well sware that he was 


tonzactcing, and in one iaztance Jimmie Godwin 


was at @ bax @ e -.tn told bim to keep away from 
Bedges pecaure of il: : co be shot. 

perstcce Hedzes to 
meve from thot 2pirtrcanat at the time of the 


Tee people are very emotional, 


wiirze 


Have you tried any other 


pica sh 
TAILS 


‘Ss: Ver, vour Honor. 


